§930.88

§930.88 Derogation.

Nothing contained in this part is, or
shall be construed to be, in derogation
or in modification of the rights of the
Secretary or of the United States to
exercise any powers granted by the Act
or otherwise, or, in accordance with
such powers, to act in the premises
whenever such action is deemed advis-
able.

§930.89 Personal liability.

No member or alternate member of
the Board and no employee or agent of
the Board shall be held personally re-
sponsible, either individually or jointly
with others, in any way whatsoever, to
any person for errors in judgment, mis-
takes, or other acts, either of commis-
sion or omission, as such member, al-
ternate member, employee, or agent,
except for acts of dishonesty, willful
misconduct, or gross negligence.

§930.90 Separability.

If any provision of this part is de-
clared invalid or the applicability
thereof to any person, circumstance, or
thing is held invalid, the validity of the
remainder of this part or the applica-
bility thereof to any other person, cir-
cumstance, or thing shall not be af-
fected thereby.

§930.91 Amendments.

Amendments to this subpart may be
proposed, from time to time, by the
Board or by the Secretary.

§930.100 Grower
cates.

(a) In accordance with paragraph (b)
of this section, the Board may, for the
1997 crop year, issue diversion certifi-
cates to growers, in districts subject to
volume regulation (Northwest Michi-
gan, Central Michigan, New York, and
Utah) who have voluntarily elected to
divert in the orchard all or a portion of
their 1997 tart cherry production which
otherwise, upon delivery to handlers,
would become restricted percentage
cherries. Growers may offer the diver-
sion certificate to handlers in lieu of
delivering cherries.

(b) Terms and conditions. To be eligi-
ble to receive diversion credit, growers
voluntarily choosing to divert cherries
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must meet the following terms and
conditions:

(1) In order to receive a certificate, a
grower must demonstrate, to the satis-
faction of the Board, that rows or trees
which were selected for diversion were
not harvested. Trees six years old or
younger do not qualify for diversion.

(2) The grower must furnish the
Board with a total harvested produc-
tion amount so the Board can calculate
the amount of grower diversion ton-
nage to be placed on the diversion cer-
tificate. The Board will confirm the
grower’s production amount with infor-
mation provided by handlers (to which
the grower delivers cherries) on Board
Form Number Two.

(3) The grower must agree to allow a
Board compliance officer to visit the
grower’s orchard to confirm that diver-
sion has actually taken place.

(c) Calculation of diversion amounts.
The weight of cherries diverted and left
unharvested shall be calculated by the
Board after growers furnish the Board
with the necessary information con-
cerning their production. After
verification of the volume of cherries
diverted, the Board shall calculate the
amounts of grower diversion tonnage
to be placed on the diversion certifi-
cates and issue such certificates to
growers. Such amounts shall be deter-
mined as follows:

(1) For whole block diversion, the
weight of a harvested sample of 5 per-
cent of each diverted block, provided
by the grower, will be used to calculate
the total volume of diverted cherries to
be credited on the diversion certificate.
For example, a grower farms 1,000 acres
and elects to whole block divert a 200
acre block. If 5 percent of the harvested
trees in the block diverted yield 80,000
pounds of cherries, the grower would
receive a diversion certificate for
1,600,000 pounds (80,000 pounds divided
by 5 percent (.05) yields 1,600,000
pounds). The rest of the block would
remain unharvested.

(2) For random row diversion, such
estimated volume would be calculated
by applying the percentage of the
grower’s production diverted to the ac-
tual average volume per acre of cher-
ries produced and harvested. For exam-
ple, a grower farms 1,000 acres and
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elects to divert 20 percent of the har-
vestable acreage (200 acres). The grow-
er harvests the remaining 800 acres and
obtains 6,400,000 pounds of cherries,
which represents a yield per acre of
8,000 pounds. Such grower would re-
ceive a diversion certificate for
1,600,000 pounds of cherries (8,000 Ibs
multiplied by the 20 percent of the
total acreage diverted; in this instance,
200 acres).

[62 FR 44883, Aug. 25, 1997, as amended at 63
FR 20023, Apr. 22, 1998]

§930.120 Board membership.

When the production level from a dis-
trict falls below the thresholds stated
in §930.20(b)(5), members of the specific
district will make a recommendation
to the Board as to who should be re-
moved from the Board and the Board
shall submit a recommendation to the
Secretary for approval. If the rec-
ommendation is not made by the Board
within a reasonable time, the Sec-
retary may select the member and al-
ternate to be removed.

[71 FR 16985, Apr. 5, 2006]
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§930.133 Compensation rate.

A compensation rate of $250 per
meeting shall be paid to the public
member and to the alternate public
member when attending Board meet-
ings. Such compensation is a per meet-
ing rate. For example, if a Board meet-
ing is convened and lasts one or two
days or only four hours, the public
member and/or alternate public mem-
ber attending the meeting would re-
ceive $250 each.

[63 FR 33528, June 19, 1998]

§930.141 Delinquent assessments.

(a) Pursuant to §930.41, the Board
shall impose an interest charge on any
handler whose assessment payment has
not been received by October 1 of each
crop year. The interest rate shall be a
rate of one percent per month and shall
be applied to the unpaid assessment
balance not paid by the October 1 due
date. In addition to the interest
charge, the Board shall impose a late

§930.158

payment charge on any handler whose
assessment payment has not been re-
ceived within 90 days from the due date
of October 1. The late payment charge
shall be 10 percent of the unpaid bal-
ance.

(b) [Reserved]

[62 FR 55150, Oct. 23, 1997, as amended at 63
FR 14024, Mar. 24, 1998]

§930.158 Grower diversion and grower
diversion certificates.

(a) Grower diversion certificates. The
Board may issue diversion certificates
to growers in districts subject to vol-
ume regulation who have voluntarily
elected to divert in the orchard all or a
portion of their tart cherry production
which otherwise, upon delivery to han-
dlers, would become restricted percent-
age cherries. Growers may offer the di-
version certificate to handlers in lieu
of delivering cherries. Handlers may
redeem diversion certificates with the
Board through November 1 of each crop
year. After November 1 of the crop year
that crop year’s grower diversion cer-
tificates are no longer valid. Cherries
that have reached a harvestable, mar-
ketable condition will be eligible for
diversion. Diversion will not be granted
to growers whose fruit was destroyed
before it set and/or matured on the
tree, or whose fruit is unmarketable. If
marketable fruit were to be damaged
or destroyed by acts of nature such as
storms or hail diversion credit could be
granted.

(b) Application and mapping for diver-
sion. Any grower desiring to divert
cherries using methods other than in-
orchard tank shall submit a map of the
orchard or orchards to be diverted,
along with a completed Grower Diver-
sion Application, to the Board by April
15 of each crop year. The application
includes a statement which must be
signed by the grower which states that
the grower agrees to comply with the
regulations established for a tart cher-
ry diversion program. Each map shall
contain the grower’s name and number
assigned by the Board, the grower’s ad-
dress, block name or number when ap-
propriate, location of orchard or or-
chards and other information which
may be necessary to accomplish the de-
sired diversion. On or before July 1, the
grower should inform the Board of such
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